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STATEMENT OF FACTS

The Federal Republic of Mekinés (“Mekirig¢ss a multiethniccountry with an intense history of
colonisation and slaveryThe constitution of Mekinés, adopted in 1950, expressly recognizes the
human rights of all persons, placing responsibility on the State to promote the common good
without any form of discriminatioA.While Mekinés declared itself secular in 1889, it heavily

repressed and criminalized the rites of its majority Afro descendants untif 1940.

Presently Mekinés has a majority of evangelical Christidngith symbols of Catholicism in
governmental offices despite Mekinés’ declared Secularibhe Presidetof Mekinés is likewise
Catholic, and has professed to defend values aligned to Catholicism such as the traditional family
and the repudiation of ‘gender ideologyThe President of Mekinés also appointed a-fikaded

Justice to the Supreme Constituiad Court of Mekinés, who described himself as a proponent of
the practices of CatholicisfmAs such, practitioners of alternative religions face discrimination,
with the religions of African Origin, such as Candomblé and Umbanda, not even being recognised
as religions in Mekiné®.Crimes motivated along religious lines are on the rise in Mskiaé
problem that has only been exacerbated by the government’s unwillingness to acknowledge
religious intolerance and by the lack of power associated institutions have to make change given

their nonbinding authority? Mekinés also renamed the Ministry of Human Rights to the Ministry
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2 bid., 4.

3 1bid., 86.
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101

provide a more highly rated school and a more comfortable room for Helena at his house. The
Trial Court also highlighted the importance of family structure, claiming that Julia could not
provide a hormal family life which comprises of heterosexual parents. They also claimed that

her practice of Candomblé altered the normalcy of this familydife.
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Marcos appealed against the Appellate Court’s decision, alleging that the decision was inconsistent
with federal law, and that the rights of Julia were prioritised over that of Helena’'s. The Supreme
Court overturned the Appellate Cdartlecision, again emphasizing the better living conditions
that Marcos could provid€. The Supreme Court claimed that Julia had forced Helena to practice
Candomblé, and that in granting custody to Julia, the lower court failed to examine Helena’s

psychological and socioeconomic developntfént.

Consequently, Julia filed a petition to the Irfenerican Commission on Human Rights on behalf
of herself and her daught&The Commission declared the case admissible and found violations
of Articles 8(1), 12, 17, 19 and 24 of the American Convention on Human Rigl@$iIR”) and
Articles 2, 3 and 4 of the Inté&kmerican Convention Against Racism, Racial Discrimination, and

Rdated Forms of IntolerancéGIRDI ). 28

10
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LEGAL AN ALYSIS
I.  Admissibility
1. Exhaustion of domestic remedies
The State of Mekinés has ratified teCtHR, and thus accepts the jurisdiction of tA€tHR.
Under Aricle 46(1)(a) of the ACHR, before filing a petition with the IACtH& petitioner must
exhaust donstic remedies. The petitioners submit that Julia has exhausted all domestic remedies,
with their case having been ruled upon by the Supreme Court of Mekinés, which is the court of

last resorf®

2. Timelines of Submission
Under Article 46(1)(b) of the ACHRhe petition must be lodged with th&CtHR within six
months of the notification of the final judgment at the domestic level. The Supreme Court of
Mekinés reached its judgement on May 5th, 282&hile Julia filed her petition on September
11th, 202222 This is well within the six months as prescribed in Article 46(1)(b) of the ACHR as
the duration between the domestic judgement and submitted petition is only four months and six

days.

3. Jurisdiction ratione personae: Julia Medoza’'s competence to file a petition
Under Article 44 of the ACHR he victim of ahuman rightsviolation must be a natural person
that is duly identified and individualized in the petitidalia and Tatiana are citizens of Mes,

a member state of the Organization of American States. They are natural persons as defined under

%0 1bid., 8§37.
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[I.  Arguments on the merits
1. Mekinés violated the Victim’s right to a fair trial by an independent and impartial
tribunal under article 8(1) of the ACHR

11

13
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While the court did rely on other legal principles such as the sectalomic development of
Helena, despite this being a relevant factoratermining the appropriateness of custody, it is by
no means a sufficient reason of its own to displace Julia’s custody of HeRegerring to the
Appellate Court’s judgment, it was more important to consider Julia’s ability to be a responsible

parent, and whether she exhibited any ‘pathology’ that would inhibit her ability to perform this

role*°

While the Supreme Court tried to claim that Julia had violated Helena’s right to religious freedom

because Julia ‘forced’ Helena to participate in the practice of Canddhibliges not adhere to

14
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1.2 Helena was subjected to a court which was not impartial
States must ensure that the court who hears the oas# be competent, independent and
impartial’.** ThelACtHR draws upon the definition agreed within the European’s Court of Human

Rights, where impartiality involves both subjective and objective {ests.

The ‘subjective test’ is whether the judge is free of ‘personal prejudice or bias’, while the objective
test is whether the judicial process is ‘impartial from an objective viewpoint’. The ‘personal
prejudice or bias’ within the subjective test is explained further byAG#HR as any ‘direct
interests, prestablished viewpoints on, or preference for one of the paftidsie ‘objective
viewpoint’ within the objective test is defined as whether there are asebttaiiacts that may

raise ‘doubts’ as to the judge’s impartialfty.

It is clear that one judge on the Supreme Court of Mekinés was not impartial. Regarding the
subjective test, a newly appointed judge of the Supreme Court, Juan Clesilblicly claimed

to be a ‘proponent of a society based on dominant religious practices’ and would ignore ‘other
forms of worship and religiorf® He also publicly stated that his appointment was ‘a leap for the
evangelicals of Mekinés’, which has ady raised concerns as to his bias against “Afro
Mekinésian religions’ such as Candombidérom this Judge’s public statements alone, it is clear

that he wields strong personal convictions that go against the interests of Julia, as practicing

44 Cruz Sanchez et al. v. PetACtHR, (2015) §398.
45 Herrera-Ulloa v. Costa RicalACtHR, (2004) §17Q
46 palamaratribarne v. Chile,JACtHR, (2005) §146.
47 |bid., §147.

48 Hypothetica) §19.

49bid., 819.
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members of @ndomblé&P He has a prestablished viewpoint against the place of Candomblé in
Mekinésian society, which has the potential to motivate the judgment of the Supreme Court of
Mekinés where the evangelisation of Candomblé is viewed as a breach of the religious freedoms
of the child®! Additionally, his claim that he was a ‘leap’ forwards for ‘evangelicals of Mekinés’
also imputes potential favoritism for parties who share his evangelical faith, such as ¥Maos.

such, the subjective test is fulfilled on the facts surrounding the judgment of the Supreme Court.

Regarding the objective test, the aboventioned facts of the Supreme Court judge also thkil

test of ‘ascertainable facts’ to determine that the judge was not impartial from an ‘objective
stangboint’. As such, there is evident bias within the bench of the Supreme Court, which has
rendered doubt over the impartiality of that tribunal. As such, the state has breached Julia’s right

to fair and impartial trial.

2. Mekinés violated the Victim’'s right to freedom of conscience and religion under
Article 12 of the ACHR
2.1 The practice of Candomblé is sufficiently cogent, serious, cohesive and
important

A religion or belief must have a level of cogen.

16
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customs of making small incisions in a person’s skin for the purpose of protection,yang sta
within the community for a period of time. These rites require involvement of the Candomblé

community, and cannot be performed aléhe.

As such, the removal of Helena from her family that shares her Candomblé religious beliefs and
placing her within a Roman Catholic family and a Roman Catholic school, will put her in an
environment that is hostile and foreign to her relidibfihe state mandated custody arrangement
would thus serve to isolate Helena from her chosen religious community and prevent her from
performing her religious rights, which are central to the manifestation of her Candomblé religious

beliefs. Therefore, the state would breach Helengtgs under Article 12(3).

2.3 The practice of Candomblé is not subject to limitations pieribed by law,

nor necessary to protect public safety, morals or health

18
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the belief that the state seeks to lififitn the context of conscientious objection against military
service, the European Court of Human Rights ruled that the state needed to show that the right to
conscientious objection was not compaiblith the State’s right to territorial integrity through
national service. The fact that there were other available solutions to achieve the state’s goal of
national service rendered the state’s quashing of conscientious objection to be unnecessary, and

thus rendered them in breach of the freedom of thought and conscience.

As such, under the second limb of necessity within the test of Article 12(3), it must be shown that
restricting the manifestation of Candomblé strikes a fair balance between the right to practice
Candomblé and the right of the State to public safety, order and morals. On thédégotactice

of Candomblé does not step into the public sphere, involving that of personal rituals and seclusion
within its own religious communit§/ Thereis no danger to public safety, no degradation of public
morals nor any threat to public health through the lawful customs practiced by the followers of
Candomblé, and as such there is no necessity nor pertinent ground to limit the manifestation of

Helena’sreligious belief.

2.4 Julia’s right under Article 12(4) to provide for the religious and moral
education of Helena according to her own convictions was infringed
Per Article 12(4), parents have the right to provide for the religious and moral edwdfatieir
children that is in accord with their own convictions. On plain reading, this states that Julia, as the

mother of Helena and a believer of Candomblé, thus has a right to educate Helena with the precepts

83 Savda v. Turke}g CtHR, (2012)893.
54 Hypothetica) §29.
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of Candomblé as weff Additionally, she vas originally awarded custody of Helefteand as
such her own convictions take precedence over that of hensband. As such, the court failed

to take note of Julia’s right, instead characterising it as a violation of Helena’s religious fi&edom.

3. Mekinés violated the Victim's rights of the family and of the child under Articles 17
and 19 of the ACHR

3.1 Correlation between Article 17 and 19 of the ACHR

The separation of children from their family nucleus is both a violation of their right to family

under Article 17 of the ACH® and the rights of the child under Article 19 of the ACHR.

This is because th&ACtHR has noted that the specfbsition of children within the family is
critical, with the family unit being described as “a focal point” of child proteciigks such, the
special protection due to children under Article 19 is closely linked to the protection of his or her
family, where entrenchment and protection of the family unit is the primary protector of children
from exploitation and abusé.As such, the protection of the rights of the child involve the

protection of their family unit, tying Article 17 and 19 together.

% |bid., §28.

% |bid., §28.

57 1bid., §38.

68 Advisory Opinion O€L7/02,IACtHR, (2002), §71.
89V.R.P., V.P.C. et al. v. Nicaragu&CtHR, (2018) §311.
0 AdvisoryOpinion OG17/02,IACtHR, (2002), §62.

" |bid., §66.
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3.2 Mekinés has a positive obligation to protect the family unit by reforming
practices involving the parental rights of homosexual parents
Mekinéshas a positive obligation to protect the fanffyby ‘adapting internal law’ to the
provisions of the ACHR, with special reference to Article’d3uchadaptatiorrequires the State
to eliminate ‘norms and practices’ that impede the exercise of the rights within the ACHR, and is

satisfied with the ‘reform or repeal’ of laws or practices that have that éffect.

Homosexual parents are right holders within article 17(1) of the ACHRhile Article 17(2)

seems to limit Article 17 rights holders to ‘men’ and ‘women’, IR€tHR in Advisory Opinion

No. 24 considered that such a formulation would not provide a restrictive definition of how
marriage should be understood, or how a family should be founded. Instead, this formulation of
17(2) only expressly establishes treaty protectf a particular form of marriage, and does not
necessarily imply that this is the only form of family protected by the American Convéh#isn.

such, there is no exclusive conceptfamily’ defined under Article 17 of the ACHR.

The classification of family is thus a fasensitive inquiry, with the European Court of Human
Rights stating that a cohabiting sasex couple living in a ‘stable de fagbartnerships’ would

fall within the notion of ‘family life’, just as the relationship of a differseix couple in the same
situation would’” Additionally, such a family unit would ‘share in each other’s lives’, and enjoy

a ‘physical and emotional closeness’ between each member of the famfl§ unit.

21
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As such, the family unit comprising Julia, Tatiana and Helena falls within this definition, with
Julia and Tatiana havirgphabitated after three years of a stable relatioffSitplena and Tatiana
enjoying an excellent relationsHipand sharing in each other’s lives in the house in which they
all lived togethef! Therefore, the family unit comprising Julia, Tatiaared Helena should thus

enjoy the protection owed by the State.

However, Mekinés failed to adapt internal laws which only promoted a traditional family structure.
The executive branch dflekinéshad practiced policies that restricted family rights to traditiona
family structures, and relied on a governmental body, the Ministry of Women, Family and Human
Rights, to do s&2 The failure to reform or repeal these practices renders Mekiré#sach of its
obligation to protect all family structures, and not merely the traditional one, breaching their

obligations under Article 17(1).

3.3 The decision by Mekinéso award custody of Helena to Marcos was a not

in her best interests

It is in Helena’s best interests to allow her to remain in her current family unit with Julia and
Tatiana. The mere fact that the child could be placed in a more financially favamaibtément
for their upbringing does not per gestify a mandatory measure aparation, since the latter can

be addressed with less drastic means such as specific financial assistance or ‘social cofhselling

7 Hypothetical §29.

80 Clarification Questions§22.

81 |bid., §22.

82 Hypothetical§26.

83 Ramirez Escobar et al. v. Guatemd&CtHR, (2018, §279
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for the removal of custod?. However, this line of reasoning is rebutted by the highly analogous
case of Ramirez Escobar et al. v. Guatemala, whereby the perceived failings of the original family
unit of Julia and Tatiana should have invoked the positive obligation to assist the family unit with
duly qualified state institutions and st8tfSuch assistance is rendered to give effect to the child’s

right to grow under the protection and responsibility of his pafénts

Additionally, the Supreme Colfailed to address how Helena was exercising her rights through
Julia, such as her right to selétermination and religious freedom by choosing to initiate herself
into the Candomblé religious beli#&The removal of Helena from Julia’s custody would thus also
serve to further restrict the exercise of her rights. As such, the Supreme Court’s reasoning behind
the removal of custody is insufficient and incorrect for such an act to be in the best interests of

Helena, infringing upon her right as a child to remain with her family.

4. Mekinés violated the Victim’s right to equal protection and nondiscrimination under
Article 24 of the ACHR and Articles 2, 3 and 4 of the CIRDI.
4.1 Julia faced discrimination for her sexual orientation
Article 24 of thelACtHR statesthat everyone isentitled, without discrimination to equal
protection of the laiv The scope of this statement as provided in Article 1(1) incfudes, color,

sex, ... or any other social conditior8ocialconditions inaide being a member of the LGBTI+

8 Ibid., 837.

9 Advisory Opinion O€17/02,IACtHR, (2002), §78.
9 1bid., 862.

92 Hypothetical §29.
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countries with regards to LGBTI+ issue¥ The state hence cannot excuse their discrimination by

claiming to be protecting their core values.

4.2 Julia faced discrimination for her practiceof Candomblé
Julia’s right to nordiscrimination for her religion is found in Articles 2,3 and 4 of the inter
American Convention against Racism, Racial Discrimination and Related Forms of Intolerance
(“CIRDI ). The preamble for CIRD&émphasizespromotingrespect for human rights, equality,
non-

non-

26



101

The state failed to protect Julia because the lack of sufficient igatsh into her case enabled
discrimination rather than combating it. Several concerns have been raised about the Supreme
Court judge, Juan Castillo’s religious influences as a staunch Evangelical CHft®arch
influence presents itself in the lack of investigation into the allegedly violating iuble

affirmed the trial judge’s finding that Helena was forced into the community against her will and
harmed by the ritudi®® Yet, when she was asked, Helenade clear that she felt no discomfort

and enjoyed the initiation proce¥8.This shows how the prejudice and ignorance of the judges
resulted in unequal treatment of Julia who lost custody of her daughter because of such
discrimination.

There is also a

27
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has interpreted that failure to remedy discrimination in any case;tedfiek of state legislation

which effectively outlaws racial discrimination in the matter at Hapd.

In the present case, the history of parents who practice Candomblé losing custody of their children
indicates the lack of protection. In refusing to recognise, Candomblé as a religion, the state failed
to safeguard the rights of those who practice CandotiblEhe reluctance to acknowledge
religious discrimination by refusing to acknowledge the existence of minority religions like
Candomblé has allowed racially motivated crims go unpunished®’ The systemic
discrimination allowed the courts to equate Julia’'s religious practices to abuse with no
investigation into the facts. The state’s failure to correct the system, in spite of its past failures,
infringes on the rights of Elhose who practice the Candomblé religion. Julia faces the burden of
this infringement first hand through loss of the custody of her daughter. While Mekinés may
remain a predominantly Christian society, they need to tackle the discriminatory practices against
minority religions. This begins by altering their public policy and legislation to ensure greater

equality.

Article 4 of CIRDI recognizes the collective rights of indigenous people to their spiritual beliefs
and practice of these beliefarticle 2(2) of CERD is applied in cases with facts involving the
limitations of the right of indigenous communities to practice their religfidfio achieve the aim

of recognizing their rights, CERD recommends that State parties ensure greater participation by

105CERD. Opinion of the Committee on the Elimination of Racial Discrimination uAdésle 14 of the International
Convention on the Elimination of all forms of Racial Discriminatid®98),83.1.

106 Hypothetical 817.

107 pid., 818.

108 CERD.Concluding observations on the combined fifteenth and sixteenth periodic reports of Colombia,
(2015),816.
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indigenous peoples in decision making bodies such as representative institutions and public
affairs 1°° An infringement of the rights outlined in these articles includes the failure to protect
those who have faced violence as a result of their religion as this limits their ability to openly

practice their religion.

The state of Mekindlsicks representation from minority religions such as Candomblé. While they
created the National Committee for Religious Freedom, this committee does not have the authority
to enact real chandgé® The result of this is the pminence of the Evangelical Christian religion

in most gate functions. Hence, there is a reluctance to recognise religious into)€raacd a

lack of trust in the authorities that are meant to protect the marginalised §totips. lack of
investigation into and punishment of such crimes deepens the faByoniooted systemic
discrimination in Meknés'® There is hence a failure to protect victims of religious hate crimes.
Such failure infringes on the rights of all those who practice Candomblé to comfortably practice
their rituals without fear of being violently discriminated against. Furthermore, the State’s failure
to protect their rights translates to other forms of injustice such as Julia being labelled abusive for
practicing her right to pass her culture down to her child. While Christianity will remain the
dominant religion in Mekinéghe state needs to ensure that indigenous groups existovithout

having their right to their beliefs infringed upon.

109 | pid.

110 Hypothetical 815.
11 bid.

112 Hypothetical 812.
1131pid., 814.
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REQUEST FOR RELIEF
The petitioners respectfully request this Honour&wnert to declare the gsent case admissible
and to rule that the State has violated Articles 8(1), 12, 17, 19 and 24 of the ACHR, read together
with Articles 2,3 and 4 of the CIRDI. Additionally, the petitioners respectfully request the Court
to order Mekinés to:
a. return Helena to the custody of Julia and Tatiana;
b. recognize religions of an African origin, in particular Candomblé and Umbanda;
c. educate the public on the rituals of these religions to clear misconceptions
d. adaptthe domestic legislation regarding religious and sexual orientation in accordance with
international human rights conventions such as CiRDI
e. protect the human rights of victims of hate crimes
f. ensure that the Mekinés judiciary receive intensive training to ensure that they respect and
protect everyone’s human rights without any discrimination;
g. pay a fair compensation for the psychological damage suffered by the victims;

h. publicly acknowledge the State’s responsibility.

30
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